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ACT:

Constitution of India, 1950: Article 19(1)(g)--Street
tradi ng- An age ol d vocati on adopted by human-beings to earn
living--No justification to deny citizens right to earn
livelihood usi ng public streets for trade or
busi ness--Regul atory neasures and reasonable restrictions
can be inposed.

Del hi Muni ci pal Cor porat-i on Act , 1957: Street
tradi ng--Necessity to provide regulatory nmeasures--Enpha-
si sed.

Punj ab Municipal Act, 1911: Street trading--Necessity to
provi de regul atory mneasures- - Enphasi sed.

HEADNOTE:

The petitioners in these special |eave petitions and
wit petitions claimthe right to engage in trading business
on the pavenents of roads of the city of Delhi. The  specia

.l eave petitions are against the judgnents of the Delhi Hi gh
«Court dismssing their claim

It is contended on behalf of the petitioners that (i)
they were allowed by the respondents to transact /'their
busi ness by occupying a particular area on the pavenents on
paynment of certain charges described as Tehbazari and the
refusal by the nunicipal authorities to permt them to
continue with their trade is violative of their fundanenta
ri ght guaranteed under Article 19(1)(g) of the Constitution
and (ii) the petitioners are poor people and depend on their
busi ness for their livelihood and if they are not allowed to
occupy sone specific places denmarcated on the pavenents on a
permanent basis for conducting their business they nay
starve which wll lead to violation of their fundanmenta
right under Article 21 of the Constitution.

The respondents, on the other hand, contend that nobody
has got a legal right to occupy exclusively a particular
area on the road-pavenent for pursuing a trading business
and nobody can claimany fundamental right in this regard
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what soever.
1039

Di sposing of the petitions and renitting the cases to
the appropriate Division Bench for final disposal in accord-
ance with this judgment, this Court,

HELD: E.S. Venkataram ah, CJ, S. Natarajan, L.M Sharnma
and N.D. G ha ,JJ.]

Per L.M Sharma, J.

(1) A nmenber of the public is entitled to legitimte
user of the road other than actually passing or re-passing
through it, provided that he does not create an unreasonabl e
obstruction which nmay inconveni ence other persons having
simlar right to pass and does not nake excessive use of the
road to the prejudice of the others. Liberty of an individu-
al conmes to an end where the |iberty of another commences.
[ 1050C, A-B]

(2) What will constitute public nuisance and what can be
included in the'legitinmte user can be ascertained only by
taking into account-all the relevant circunstances including
the size of the road, the ampbunt of traffic and the nature
of the “additional use one wants to nmke of the public
streets. This has to be judged objectively and here cones
the role of public authorities. [1051F]

(3) The right to carry on trade or business nmentioned in
Article 19(1)(g) of the Constitution, on street pavenents,
if properly regulated, cannot be denied on the ground that
the streets are meant exclusively for passing or re-passing
and for no other use. Proper regulation is, however, a
necessary condition as otherw se the very object of |aying
out roads--to facilitate traffic--may be defeated. Allow ng
the right to trade w thout appropriate control is likely to
lead to unhealthy conpetition and quarrel between  traders
and traveling public and sonetinmes amongst the traders
thenselves resulting in chaos. The right 1is subject to
reasonable restrictions under clause (6) of Article 19.
[ 1052C D

(4) The proposition that all public streets and roads in
India vest in the State but that the State holds” them as
trustee on behalf of the public and the nenbers of the
public are entitled as beneficiaries to use themas a natter
of right, and that this right is limted only by the simlar
ri ghts possessed by every other citizens to use the pathways
and further that the State as trustee is entitled to inpose
all necessary limtations on the character and extent of the
user, should be treated as of universal application: The
provi sions of the Minicipal Acts should be
.1040

wconstrued in the light of the above proposition and  they

shoul d receive a beneficent interpretation. [1052E-G

M A. Pal Mhd. v. R K Sadarangani, A l.R (1985) Mad
23; C.S.S. Mdtor Service v. Madras State, A l.R 1953 Mad.
279; Saghir Ahnad v. The State of U P. & Os., [1955] 1 SCR
707; liarper v. G N Haden & Sons Ltd., [1933] 1 Ch.  298;
Bonbay Hawkers Union & Ors. v. Bonmbay Municipal Corporation
JUDGVENT:

(5) The petitioners do have the fundanmental right to
carry on a trade or business of their choice, but not to do
so on a particular place, as circunstances are likely to
change fromtine to tine. But that does not mean that the
licence has to be granted on a daily basis; that arrangenent
cannot be convenient to anybody, except in special circum
stances. [1053F, 1057F]

Fertilizer Corporation Kangar Union v. Union of India,
[1981] 2 SCR 52; K. Rajendran v. State of Tam| Nadu, [1982]
3 SCR 628, referred to.
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(6) Article 21 is not attracted in the case of trade or
busi ness-either big or snall. The right to carry on any
trade or business and the concept of Iife and persona
liberty wthin Article 21 are too renote to be connected
toget her. [1054Q

Oga Tellis & Os.v. Bonbay Municipal Corporation &
O's., [1985] 3 SCC 545, distinguished.

(7) The provisions of the Delhi Minicipal Corporation
Act, 1957, are clear and the Minicipal Corporation of Delh
has full authority to pernit hawkers and squatters on the
side wal ks where they consider it practical and convenient.
[ 1052G H]

(8) The provisions of the Punjab Minicipal Act, 1911, as
applicable to New Delhi area, should receive a libera
construction so that the New Del hi Municipal Comrittee may
be in a position to exercise full authority to pernit hawk-
ers and squatters on pavenents in certain areas. [1053A-(C
Pyarelal v. NND.MC., [11967] 3 SCR 747 overrul ed.

(9) A scheme shoul d be drawn up as soon as possi bl e contain-
ing

1041

detail ed necessary provisions dealing with all relevant
aspects, and capabl e of solving the problems arising in the
situation in a fair and equitable manner. [1057B-C|

(10) The demand of ‘the petitioners that hawkers nust be
permtted on every road in the city cannot be allowed. If a
road is not w de enough to conveniently manage the traffic
on it, no hawking may be permitted at all, or may be sanc-
tioned only once a week, say on Sundays when the rush con-
siderably thins out. Hawki ng may al so be justifiably prohib-
ited near hospitals or where necessity of security  neasures
so demands. There may still be other circunstances  justify-
ing refusal to permit any kind of business on a particular
road. [1057FE]

(11) Sone of the hawkers in big cities are selling' very
costly luxury articles including sophisticated electronic
goods, sonetines inported or snuggl ed. The authorities will
be fully justified to deny to such hawkers any facility.
They may frame rules in such manner that it may benefit only
the poor hawkers incapable of investing a substantial anount
for starting the business. Attenpt should be made to nake
the scheme conprehensive, dealing with every relevant  as-
pect, for exanple, the charges to be levied, the procedure
for grant and revocation of the licences, etc. [1057H 1058B]
Per Kul dip Singh, J.

(1) The guarantee under Article 19(1)(g) extends to
.practice any profession, or to carry on any _occupation

~trade or business. The object of using four anal ogous. and

over |l apping words in Article 19(1)(g) is to nmake the guaran-

teed right as conprehensive as possible to include all the
avenues and nodes through which a nan may earn his- liveli-
hood. In a nut-shell the guarantee takes into its fold any
activity carried on by a citizen of India to earn his  |iv-
ing. The activity nust of course be legitimate and no anti-
social like ganbling, trafficking in women and the like.

[ 1058H 1059(C]

(2) Once street-trading is accepted as legitimte trade,
busi ness or occupation it automatically cones wthin the
protecti on guaranteed under Article 19(1)(g) of the Consti-
tution of India. [1062E]

(3) Street trading is an age-old vocation adopted by
human beings to earn living. It is one of the traditionally
recogni sed business or trade in England. This is so in spite
of the fact that there is a conplete social security in that
country and as such no conpul sion on the citizens to be
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driven to street trading out of poverty or unenploynent. On
the other hand, abysnal poverty in India warrants outright
rejection of the argunent that nobody has a right to engage
hinself in 'street trading . [1059D, 1062A- B]

(4) There is no justification to deny the «citizens of
their right to earn livelihood by using the public streets
for the purpose of trade and business. [ 1063B]

Saghir Ahmad v. The State of U P. & Os., [1955] 1 SCR
707; Manjur Hasan v. Mhamed Zanan, 52 |.A 61; Hmt La
K. Shah v. Conmi ssioner of Police Ahnedabad & Anr., [1973] 2
SCR 266, referred to.

(5) Street trading being a fundanental right has to be
nade available to the citizens subject to Article 19(6) of
the constitution. It is within the domain of the State to
make any | aw i nposi ng reasonable restrictions in the inter-
est of general public. This can be done by an enactment on
the same lines as in England or by any other |aw perm ssible
under Article 19(6) of the Constitution. [1064B]

Bonbay Hawkers Union & Ors. v. Bonbay Minici pal Corpora-
tion & Os., [1985] 3 SCR 528; Municipal Corporation of
Del hi v. @urnam Kaur, A-1.R 1989 S.C. 38, referred to.

(6) The skeletal provisions in the Delhi Minicipa
Corporation Act, 1957 and the Punjab Minicipal Act, 1911 can
hardly provide any regul atory neasures to the enornmous and
conplicated problenms of street trading in these areas.
[ 1063D]

&

ClVIL APPELLATE/ ORIG NAL JURI SDI CTI ON: ~Special Leave
Petition (C) No. 15257 of 1987. etc. etc.

From t he Judgnent and Order dated 23.4.1987 of the Delh
H gh Court in CMP No. 268 of 1987.

V.M Tarkunde, D.D. Thakur, Govinda Mikhoty, A.P. Singh
K.N. Rai, S. Bal akrishnan, R N Keswani, R F. Nariman, P.H
Parekh, D.Y. Chanderchud, J.P. Pathak, Shishir Sharma, Ms.
Gtanjali, Ms. Biraj Tiwari, M. Sunita Sharma, N K 'Sahoo,
Arun Jaitley, Ms. Bina CGupta, Ms. Madhu Khatri, L.K -~ Gupta
R C. Kaushik, Rajiv Sharma, B.S. Bali, MC  Dhingra, A.S.
Bawa, V.K. Verma, Kirpal Singh, A'S. Pundir, S Srinivasan
Ms. Sushadra, B.B.

1043
Tawakl ey, S.K Mehta, Dhruv Mehta, Atul Nanda, Ms. Midula
Ray, R M Tewari, M. Rani Jethnalani, Ajit Singh Bawa and

.Vijay Verma for the Petitioners.

G Ramaswany, Additional Solicitor Ceneral, R B. Datar,
O P. Sharma, Dr. L.M Singhvi, A K Sen, Ranjit Kumar, 'R C
Gubrele, R K Mheshwari, Mensoor Ali, A M Singhvi, D.
Bhandari, N. Waziri, Ms. Madhu Bhandari, K B. Rohtagi, S.K
Dhingra, Baldev Atreya, S.B. Saharya, V.B. Saharya, KR
Gupta, R K Sharrna, Vimal Sharda, Vivek Sharda, Ms. Nanita
Shanaa, Aruneshwar Cupta, Inderbir Singh Alag and Sushil
Kumar for the Respondents.

M's. Sushma Suri, B.B. Sawhney, P.K Manohar, Ms. Indra
Sawhney, Ms. Abha Jain, P.K Jain, S.S. Hussain, Aman
Ghosh, Jitendra Sharma, R D. Upadhyay, Y.K Jain, D.D.
Shanaa, Rajesh, Naresh Kabkshi, Ms. Umnmla Kapur, MM
Kashyap, Anis Ahnmad Khan, Manjeet Chawla, S.N. Bhatt, N
Ganpathy, P. Parneshwaran, A S. Pundir, Pandey Associate,
Arun K. Sinha, MB. Lal, A K Sanghi and S M Ashri for the
appearing parties.

The foll owi ng Judgnents of the Court were delivered:
SHARMA, J. The petitioners in all these cases claim the
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right to engage in trading business on the pavenents of
roads of the city of Delhi. They have asserted that they
have been pursuing their trade with the pernmission of the
muni ci pal authorities for sone time, but recently there has
been illegal interference by them Some of the petitioners
have nmoved this Court under Article 32 of the Constitution
and others inpugn adverse judgnents of the Del hi Hi gh Court
di smissing their claim

2. As the petitioners have chall enged the correctness of
the decision of a Division Bench of this Court in Pyarela
v. N.D MC and another, (1967) 3 SCR page 747, these cases
were placed for hearing before a | arger Bench

3. The petitioners, in their applications before this
Court, have alleged that they were allowed by the respond-
ents to transact their business by occupying a particular
area on the pavenments, on paynment of certain charges de-
scribed as Tehbazari. It is contended that the municipa
authorities by their refusal to permt the petitioners to
continue with their trade are violating their fundanenta
right guaranteed under Article 19(1)(g) and 21 of the Con-
stitution. They have al so
1044
conpl ained of mala fides, arbitrariness and discrimnatory
conduct attracting Article 14 of the Constitution

4. The respondents, besides denying the facts all eged by
the petitioners, contended that nobody has got a legal right
to occupy exclusively a particular area on -the road-pave-
ments for pursuing atrading business, and nobody can claim
any fundanental right in this regard whatsoever. It has been
strenuously wurged that the roads are neant for the wuse of
general public for passing and re-passing and they are not
laid to facilitate the carrying on of private business.

5. The main argunment on behalf of the petitioners was
addressed by M. Tarkunde, who appeared for petitioner Sodan
Singh in S.L.P. No. 15257 of 1987. Several |earned advocates
representing the other petitioners, besides adopting the
main argunent, rmade brief supplementary subm ssions. The
pl ace where petitioner Sodan Singh clains to have the /right
to squat for soiling ready-nmade garnments is wthin New
Del hi. Several other petitioners have simlar clains against
the New Del hi Municipal Comrittee. The remaining petitioners
al l ege that they have been pursuing their squatting business
within Delhi, as defined in the Del hi Minicipal Corporation
Act, which is adninistered by the respondent Minicipa
Corporation of Delhi. Separate argunents have been nmade on
behal f of the New Del hi Minicipal Conmittee and the  Minici-

.pal Corporation of Delhi.

6. M. Tarkunde urged that petitioner Sodan Singh is a
poor hawker making his both ends neet by selling  ready-made
garnments on an area of 8 x 24 near Electric Pole No. 12,
Janpath Lane, New Delhi as illustrated in the attached map
Annexure--"A to the petition. Earlier he was pernmitted to
hawk fromtine to tinme by the respondent under |icences as
per Annexure 'A-2', but now the privilege is being denied to
him and his goods were renoved forcibly from the pavenent
and were later released only on paynent of cost of renoval
charges. In the counter affidavit of the respondent the
all egations have been denied and it has been pointed out
that the photo copy of the licence Annexure ’'A-2' itself
shows that the petitioner was permtted to sell ’Channa and
" Moongphal i’ on a 'Vehngi’ on and around Bus-stop No. 430 on
Pt. Pant Marg; and he was at no point of tine allowed to
occupy a fixed place for carrying on business in ready-mde
garnments. We do not propose to go into the facts of this or
the other petitions and would | eave the individual cases to
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be dealt wth by the Division Bench in the light of the
general principle which will be discussed in this judgnent.
1045

7. The Municipal Corporation of Del hi was established by
a notification issued under s. 3 of the Delhi Minicipa
Corporation Act, 1957, and the provisions of that Act are
relevant for the najority of the present cases. The other
cases relate to the other areas formng part of the Union
Territory of Del hi governed by the provisions of the Punjab
Muni ci pal Act, 1911. However, the main submissions in al
these cases made on behalf of both sides have been with
respect to the general principles applicable in India about
the right to carry on business by squatting on pavenents of
public streets.

8. M. Tarkunde contended that the petitioners are poor
peopl e and depend on their business for their livelihood. If
they are not allowed to occupy some specific place for
conducting their business, they may starve. This will |ead
to violation of their fundamental right under Article 21 of
the Constitution. Reliance was placed on the decision in
O ga Tellis and others v. Bonbay Minicipal Corporation and
others, [1985] 3 SCC 545. The | earned counsel further said
that the two respondents have been in the past allow ng
squatter traders on the pavenents on payment of Tehbazari
charges. He drew our attention to the counter affidavit of
the respondent in S.L.P. Nos. 4519-23 of 1986 at page 146
where a resolution by the New Del hi Minicipal Conmittee has
been nentioned in paragraph Il1l. In the case of Del hi Minic-
i pal Corporation also several docunents have been relied
upon for show ng that specific areas have been allowed to be
occupi ed for the purpose of trading business from tine to
time. The |l earned counsel argued that since the two ' nunici-
palities have been settling specific areas for the purpose
of squatting, it is not open tothem to deny squatting
rights to the petitioners and other ~persons situated in
simlar circumstances.

9. In Pyare Lal etc. v. ND.MC., [1967] 3 SCR' 747 the
New Del hi Municipal Committee banned the sale of cooked
edibles on public streets, and prevented the petitioners,
licensed vendors of potato chops and other -edibles, from
continuing with their business. After unsuccessfully noving
the Punjab Hi gh Court, they came to this Court. The appeals
were di sm ssed hol ding that persons in India cannot claim a
awful right to pursue street trading, and the NND.MC. was
perfectly authorised to take steps under-s. 173 of the
Punj ab Munici pal Act for stopping the business. It was also
.Observed that the NND.MC was not enpowered under the Act

+~to allowtrade on public streets on a permanent| basis and

that perm ssion for sale of goods could be granted only on
special occasions on tenporary basis as in the case of
festivals etc. Reliance had been placed on behal f of the
1046

petitioners on certain passages from Halsbury’'s Laws of
Engl and, which the Court distinguished on the ground  that
street trading was regulated by certain statutes in England,
and there were no such provisions applicable in the cases
before this Court. The right to pursue street trading in
I ndia was thus negatived. M. Tarkunde contended that it is
not correct to deny the menbers of the public their right to
engage in business on the public streets in the country. He
said that this is one of the fundanental rights guaranteed
both, under Article 19(1)(g) and Article 21. According to
the I|earned counsel, the practice of the street trading is
wel | established for a considerable time in all the civi-
lised countries of the world including India, England and
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United States of Anerica. Refuting the suggestion nade on
behal f of the respondents that it was only a hawker who
sells his goods while noving fromdoor to door and place to
place who is allowed on the public streets, M. Tarkunde
referred to Hal sbury’s Laws of England, Vol. 40, paragraphs
431 to 446 under the heading 'Street Trading in Geater
London’. It was suggested that the right of the nenbers of
the public in this regard was rounded on the comon |aw
right. The Ilearned counsel further relied on the third
paragraph of s. 253 of the Chapter 'H ghways, Streets, and
Bridges’ of 39 American Jurisprudence (2nd Edition) which
reads as follows:
"A municipality’'s power to regulate the use of
streets for private gainis to be liberally
construed. The purpose of such regulations is
to pronote public safety, and not to regulate
and control indirectly the user’s business as
such. There is no authority in a nmunicipality
to prohibit the wuse of the street by any
citizen or corporation in the carrying on of a
I'egitimate business, harmess in itself and
useful to the conmunity, which is independent
of the  police power under which reasonable
regul ations in the promotion of the public

order, safety, health, and wel fare are
proper."
10. In his reply M. Singhvi, the learned counsel for

N.D.MC. pointed out that the first two paragraphs of the
aforenmentioned s. 253 which are quoted’ bel ow negative the
right asserted on behalf of the petitioners and paragraph 3
nmenti oned above has to be read in that |ight.

"S. 253. Business purposes:

I ndi vi dual s do not -have the inherent
right to conduct their private business in the
streets, nor can they acquire a
1047
vested right to use the streets for /carrying
on a conmerci al business. However, individuals
do have the right to use the streets to sone
extent for the purpose of bartering or trading
with each other, or for prosecuting a busi-
ness, trade, or calling, although they cannot
legally carry on any part of their business in
the public streets to the annoyance of the
public, or supply the deficiencies in their
own premnises by nonopolizing the street or
wal k.

The use of public streets as a pl ace
for the prosecution of a private business for
gain is generally recognised as a special or
extraordi nary use which the controlling public
authority may prohibit or regulate as it deens
proper. Wen a municipality does permt . pri-
vate individuals to have exclusive possession
of the street surface for a private business
use, such pernit is so unusual, and beyond the
ordinary authority and power of a rmunicipali-
ty, that it may not issue such a permt in the
absence of special enabling state |egislation.
Assum ng that such power exists, the granting
of permission to a private person to so0 use
the streets is totally within the discretion
of the nmunicipality."”

The |earned counsel contended that the grant of exclusive
right to occupy any part of the road ampbunts to the negation
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of the Comon Law theory of dedication of a road for public
use.

11. Reference was al so nade on behal f of the petitioners
to the judgnent in MA Pal Mhd. v. R K Sadarangani
A l.R 1985 Madras 23, wherein it was observed that hawker
trade so long as it is properly regulated by public authori-
ties could never be a public nuisance; rather it serves the
conveni ence of the public. and is found not only in India
but also in other countries.

12. The question of applicability of the English and
Amrerican laws on the present aspect was considered by a
Division Bench of the Madras H gh Court in CS.S. Mtor
Service v. Madras State, A |.R 1953 Madras 279 and the
deci sion was | ater approved by this Court in Saghir Ahnmad v.
The State of U P. and others, [1955] 1 SCR 707. After a
t hor ough consi derati on of the relevant materials Venkatarama
Aiyar, J. who delivered the judgnent pointed out some of the
basic differences in the law of this country on the present
subj ect fromthe Anerican and English | aws, which render the
Ameri can ' _decisions inapplicable on certain aspects. The
right to carry on business,

1048
al t hough recogni sed as one of the liberties protected by the
American Constitution, did not acquire the full status of

the freedons expressly nentioned in the Constitution, such
as, the freedom of speech, of person, and of religion; and
was viewed sonewhat in the light of an interloper or parvenu
among them The freedons expressly nentioned iin the American
Constitution occupy an exalted position which was denied to
the wunexpressed freedons including the right to carry on
busi ness. Under the Indian Constitution this right is one of
the freedons expressly protected under Article 19(1)(g) and
is placed on the sane footing as freedomof speech;, etc.
Further only sone trades could be carried on by the American
citizens as a matter of right and the others including the
transport business on public roads only if the State permt-
ted. The | earned Judge observed that this is called'a ’'fra-
nchise’ or a 'privilege' and has an English origin: That is
not the case in this country, inasmuch as Article 19(1)(9)
does not nmake any distinction fromtrade to trade. ~So far
England is concerned, the rights of citizens to public
pat hways originated in feudal tinmes when the |ands were
owned by individuals. The public highways generally pass
through these | ands and since the citizens were using these
roads the law inferred a dedication of the pathways by the
owners for user by the public, but the extent of this user
.was limted to the passing and re-passing on.theroad. The

wposition in India has always remai ned sonewhat different and

has been sunmarized in paragraph 24 of the judgnent of

Venkatarama Aiyar J., in the followi ng terns, which has been
quoted with approval by this Court in Saghir Ahmad's case.
"The true position then is that al

public streets and roads vest in the State but

that the State holds them as trustee on behal f

of the public. The nenbers of the public are

entitled as beneficiaries to use them as a

matter of right and this right is linted only

by the similar rights possessed by every ot her

citizen to wuse the pathways. The State as

trustees on behalf of the public is entitled

to inpose all such Iimtations on the charac-

ter and extent of the user as nmay be requisite

for protecting the rights of the public gener-

ally. Thus the nature of the road may be such

that it may not be suitable for heavy traffic
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and it will be within the conpetence of the
legislature to limt the use of the streets to
vehi cl es which do not exceed specified size or
wei ght. Such regul ati ons have been held to be
valid as within the police power of the State
in Anerica. Vide 'Murris v. Budy’', [1927] 71
Law Ed. 968, Sproles v. Bindford', [1932] 76
Law Ed. 1167, and--South Carolina State v.
Bar nwel |

1049

Bros.’[1938] 82 Law Ed. 734. For the sane
reason the State mght even prohibit the
running of  transport buses and lorries

on particular streets or roads if such running
woul d interfere with the rights of pedestrians
to pass and re-pass as it mght if the street
is narrow or conjested but subject to such
limtations the right of a citizen to carry on
business in transport vehicles on public
pathways cannot be denied to himon the ground
that the State owns the highways."

13. M. Singhvi is correct in pointing out that the
passages of the American and English | aws, as relied upon on
behal f of the petitioners, do not establish their right to
carry on tradi ng business on public streets, but for that
reason their claimcannot be rejected either. The question
requires to be exam ned further. The observations in the
j udgrment of Venkatarama Aiyer, J. quoted above prima facie
support the petitioners. They received express approval of
this Court in Saghir Ahnmad s case, but thereis an inportant
di stinction between those cases and the present matter which
cannot be ignored. In both the above cases the petitioners
were claimng the right to ply transport vehicles for hire
on public streets; in other words, they wanted to use the
roads for transport, for which the roads were primarily laid
out and while so doing attenptedto earn noney. In the
present cases before us the petitioners are desirous of
conducting their trade business by sale of goods on the
roads fromstationary points; they do not want to make use
of the roads for novement of persons or goods. The question
is whether this nmakes a material difference.

14. The primary object of building roads is wundoubtedly
to facilitate people to travel fromone point to another
Quoting several authorities Byron K. Elliott and Wlliam F
Elliott in their treatise on the Law of Roads and Streets
have defined a street as a road or public way in a city,
.town or village. A way over land set apart for public trave

+in atown or city is a street, no matter by what name it may

be called. If away is free to all people it is a highway.
P. Duraiswam Aiyangar in his book dealing with the Law of
Muni ci pal Corporation in British India (1914 Edn.) has
observed that the primary and paramount use of the street is
public travel for man, beast and carriage for goods. On
behal f of the respondents reliance has been placed on the
oft-repeated adage that public have a right of passing and
repassi ng through a street but have no right "to be on it",
which Sri  Aiyangar also has mentioned at page 542 of his
book. Hal sbury, relied upon by both sides, has stated (Vol.
21 paragraph 107) that the right of

1050

the public is a right to pass alone a highway for the pur-
pose of legitimate travel, not to be on it, except so far as
the public's presence is attributable to a reasonable and
proper user of the highway as such. These statenents cer-
tainly do not mean that a traveler has to be in perpetua
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notion when he is in a public street. It may be essentia
for himto stop sonetinme for various reasons--he may have to
alight froma vehicle or pick up a friend, collect certain
articles or unload goods or has to take sone rest after a
 ong and strenuous journey, Wiat is, required of himis that
he should not create an unreasonabl e obstruction which nmay
i nconveni ence ot her persons having simlar right to pass; he
shoul d not nmake excessive use of the road to the prejudice
of the others. Liberty of an individual comes to an end
where the liberty of another comrences. Subject to this, a
menber of the public is entitled to legitimte user of the
road other than actually passing or re-passing through it.
15. It has been sonetinmes argued that since a person is
entitled to the user of every part of a public street, he
cannot be deprived of the use of any portion thereof by
putting up of any obstruction. This proposition in its
extreme form cannot be accepted wi thout subjecting it to
several restrictions. ‘A simlar argument was pressed before
the Madras High Court in the case of MA Pal Mhd. v. RK
Sadar angani, (supra) based on the provisions of the Madras
Cty Minicipal Corporation Act, 1919, and was rightly re-
pelled by pointing out that since the pavenent is also
included within the expression ’'street’, a menber of the
public relying upon the aforesaid proposition can insist on
his right to wal k over a flower-bed or structure erected by
the public authorities for regulating traffic which will be
whol | y unpractical. The authorities are duty bound to |ocate
post boxes, fire hydrants with water tanks, mlk booths, bus
or jutka stands, rubbish bine etc., in appropriate places in
a public street and it woul d be preposterous to hold that
this cannot be done as sonebody nay insist on keeping every
inch of the street available for actual” passage. Wnfield
and Jolowicz in their book on Tort (12th Edn.) have said
that nui sance may be defined, with reference to hi ghways, as
any wongful act or om ssion upon or near a hi ghway, whereby
the public are prevented fromfreely, safely, and conven-
iently passing along the highway ‘and that the law /requires
of users of the highway a certai n anpbunt of "give and take".
The case of Harper v. G N Miden and Sons, Limited, [1933] 1
Ch. 298 illustrates this point. The defendants there who had
their house abutting the road decided to add another fl oor
to their existing prem ses. Before starting construction
they erected "scaffolding” resting On the footpath, and put
up a wooden hoardi ng
1051
next door to the plaintiff’s shop for the purpose of encl os-
.ing a space to be used, during the alterations  to their

+building, for depositing bricks and other materials. In an

action by the plaintiff, for injunction and danages, the
trial Judge held that although the scaffolding and -hoarding
were reasonably necessary for the construction and they did
not cause any greater obstruction or remain for any | onger
period than was reasonably necessary, the obstruction was
illegal and that the plaintiff was entitled to damages. — On
appeal the judgnent Was reversed hol ding that the obstruc-
tion to the highway and to the enjoynment by the plaintiff of
his adjoining premses being of temporary character and
being reasonable in quantumand in duration did not give
rise to a legal renedy. It was very well said that:
"The lawrelating to the user of highways is
in truth the law of give and take. Those who
use them nust in doing so have reasonable
regard to the convenience and confort of
others, and nust not thenselves expect a
degree of conveni ence and confort only obtain-
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able by disregarding that of other people.
They nmust expect to be obstructed occasional-
ly. It is the price they pay for the privil ege
of obstructing others."

As to what will constitute public nuisance and what can
be included in the legitimte user can be ascertained only
by taking into account all the relevant circunstances in-
cluding the size of the road, the ampbunt of traffic and the
nature of the additional use one wants to nmake of the public
streets. This has to be judged objectively and here cones
the role of public authorities.

16. So far as right of a hawker to transact business
while going fromplace to place is concerned, it has been
admttedly recognised for . a long period. Of course, that
also is subject to proper regulation in the interest of
general convenience of the public including health and
security considerations. Wat about the right to squat on
the road side for engaging in trading business? As was
stated by thi's Court in Bonbay Hawkers Union and others v.
Bonbay - Munici pal- Corporation and others, [1985] 3 SCR 528,
the public streets by their nomencl ature and definition are
meant for the use of the general public: they are not laid
to facilitate the carrying on of private business. |If hawk-
ers were to be conceded the right claimed by them they
could hold the society to ransom by squatting on the busy
thoroughfares, thereby paralysing all civic life. This is
one side of the picture. On the other ~hand, if properly
regul ated according to the exigency of the 'circunstances,
the snal
1052
traders on the said walks can considerably add to the com
fort and conveni ence of general public, by nmaking ‘avail abl e
ordinary articles of every day use for ~a conparatively
| esser price. An ordinary person, not very affluent, ' while
hurrying towards his hone after day’s work can pick up these
articles wthout going out of hisway to find a  regular
market. |If the circunstances are appropriate and 'a 'smal
trader can do sone business for personal gain on the / pave-
nment to the advantage of the general public and w thout any
di sconfort or annoyance to the others, we do not see any
objection to his carrying on the business. Appreciating this
anal ogy the nunicipalities of different cities and towns in
the country have been allow ng such traders. The right to
carry on trade or business nentioned in Article 19(1)(g)  of
the Constitution, on street pavenents, if properly regul ated
cannot be denied on the ground that the streets are neant
.exclusively for passing or re-passing and for no other wuse.

+Proper regulation is, however, a necessary condition as

ot herwi se the very object of laying out roads-to  facilitate
traffic--may be defeated. Allowing the right to trade 'with-
out appropriate control is likely to lead to “unhealthy
conpetition and quarrel between traders and travelling
public and sonetimes anongst the traders thenselves result-
ing in chaos. The right is subject to reasonable restric-
tions wunder «clause (6) of Article 19. If the matter _is
examined in this light it will appear that the principle
stated in Saghir Ahmad’'s case in connection with transport
busi ness applies to the hawkers’ case al so. The proposition
that all public streets and roads in India vest in the State
but that the State holds themas trustee on behalf of the
public, and the menbers of the public are entitled as bene-
ficiaries to use themas a matter of right, and that this
right is linmted only by the simlar fights possessed by
every other citizen to use the pathways, and further that
the State as trustee is entitled to inpose all necessary
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limtations on the character and extent of the user, should
be treated as of universal application

17. The provisions of the Municipal Acts should be
construed in the light of the above proposition. In case of
ambiguity, they should receive a beneficial interpretation
which rmay enable the municipalities to liberally exercise
their authority both, in granting perm ssion to individuals
for making other uses of the pavenents, and, for renpval of
any encroachment which may, in their opinion, be constitut-
ing undesirable obstruction to the travelling public. The
provi sions of the Del hi Municipal Corporation Act, 1957, are
clear and nobody disputes before us that the Minicipa
Corporation of Delhi has full authority to permt hawkers
and squatters on the side wal ks where they consider it
practical and convenient. In so far the Punjab Minicipal Act
1911
1053
applying 'to the New Delhi area is concerned, the Bench
constituted by three | earned Judges observed in Pyare Lal’s
case [1967] 3 SCR 747 that the provisions did not authorise
the nunicipality to permt stallsto be set up in the
streets except tenporarily on-special occasions, |like festi-
vals, etc. and that the perm ssion to the petitioner in that
case had been wongly granted initially. W do not agree
with these observations, although it appears that in the
Iight of the other circunstances, indicated in the judgnent,
the decision was a correct one. The provisions of both ss.
173 and 188 shoul d receive |iberal construction, so that the
New Del hi Muni ci pal Conmittee may be in a position to exer-
cise full authority. lndeed sone of the docunents on the
records before us indicate that the Commttee had been in
the past actually permtting hawkers and squatters on pave-
ments in certain areas.

18. The controversy in the -present cases, however,
cannot be settled by what has been said earlier. The claim
of the petitioners before us is nmuch higher. They assert the
right to occupy specific places on road pavenents  alleging
that they have been so doing in the past. As has been stated
earlier, the facts have been disputed and individual = cases
will be considered separately in the light of the present
judgrment. The argument, however, which has been pressed on
behal f of the petitioners is that they have their fundanen-
tal rights guaranteed by Articles 19 and 21 of the Constitu-
tion to occupy specific places denmarcated on the pavenents
on a permanent basis for running their business.” W do not
think there is any question of application of Article 21 and
.we will be briefly indicating our reasons therefore later.

+But can there be at all a fundanental right of ‘a citizen to

occupy a particular place on the pavenent where he can squat
and engage in trading business? W have no hesitation in
answering the issue against the petitioners. The petitioners
do have the fundamental right to carry on a trade or | busi-
ness of their <choice, but not to do so on a particular
pl ace. The position can be appreciated better in the light
of two decisions of this Court in Fertilizer Corporation
Kangar Union v. Union of India, [1981] 2 SCR 52, and K
Raj endran v. State of Tami| Nadu, [1982] 3 SCR 628.

19. In the Fertilizer Corporation case the worknmen of
the respondent Corporation challenged the legality of the
sale of certain plants and equi pnents of the Sindri Ferti-
lizer Factory inter alia on the ground that a | arge nunber
of workers would be retrenched as a result of the sale. They
argued that the sale would deprive them of their fundanenta
right under Article 19(1)(g) to carry on their occupation as
i ndustrial workers. A Bench of five Judges of this Court




Ml & & 5 E w1 W E | Printed using casemine.com by licensee : NANI KURU (Student)

SUPREME COURT OF | NDI A

Page 13 of 20

rejected the
1054
plea holding that Article 19(1)(g) confers a broad and
general right which is available to all persons to do work
of a particular kind and of their choice, but it does not
confer the right to hold a particular job or to occupy a
particular post of one's choice. The right to pursue a
calling or to carry on an occupation is not the sane thing
as the right to work in a particular post. If the workers
were retrenched consequent upon and on account of the sale
it would be open to themto pursue their rights and renedies
under the | abour |aws. But the closure of an establishnent
in which a workman for the tinme being was enployed did not
by itself infringe his fundamental right to carry on an
occupation which is guaranteed by Article 19(1)(g). "The
choice and freedomof the workers to work as industria
workers is not affected by the sale. The sale may at the
hi ghest affect ~their |ocum but it does not affect their
locus, to work as industrial worker" This decision was
followed in K Rajendran v. State of Tam | Nadu, which arose
out of a policy decision taken by the State of Tami| Nadu to
abolish all the posts of part-time Village Oficers. An
O dinance was pronulgated for this purpose and was |ater
replaced by an Act. Rejecting the appeal of the appellants
this Court held that the inpugned Act did not violate Arti-
cle 19(1)(g) as it did not affect the right of the incum
bents of posts to carry on any occupation of their choice,
even though they may not be able to stick on'to the post
whi ch they were hol ding. The ratio of these decisions apply
with full force to the cases where the right to pursue a
trade or business is involved. If the opposite viewis taken
and the plea of the petitioners is allowed a chaotic situa-
tion may follow. They may be entitled to insist that they
woul d carry on their business anywhere they like, either on
the roads or in the governnent school s or hospitals or other
public buildings. They may like to enter the class-roons or
the patient wards or any public office to advance their
prospects. As was observed in the Bonbay Hawkers case [1985]
3 SCC 528, they can hold the society to ransomby squatting
on the busy thoroughfare, thereby paralysing all civic life.
20. W do not find any nerit in the argument rounded on
Article 21 of the Constitution. In our opinion Article 21 is
not attracted in a case of trade or business--either big or
small. The right to carry on any trade or business and the
concept of life and personal liberty within Article 21 are
too renpte to be connected together. The case of Oga Tellis

.and others v. Bonbay Minicipal Corporation and others,

[1985] 3 SCC 545, heavily relied upon on behalf of the
petitioners, is clearly distinguishable. The petitioners in
that case were very poor persons who had nade pavenents
their hones existing in the mdst of filth and -squalor
whi ch had to be seen to be believed. Rabid dogs in search of
1055

stinking meat and cats in search of hungry rats kept  them
conpany. They cooked and slept where they cased, for  no
conveni ences were available to them Their daughters, com ng
of age, bathed under the nosy gaze of passers-by, unm ndfu
of the fem nine sense of bashful ness. They had to stay on
the pavenents, so that they could get odd jobs in the city.
It was not a case .of a business of selling articles after
i nvesting sonme capital, howsoever neagre. It is significant
to note that the judgnent in Bormbay Hawkers Uni on and ot hers
v. Bonbay Muinicipal Corporation and hers, [1985] 3 SCR
528, and that in Oga Telils were delivered within a week,
both by Y.V. Chandrachud, C.J. and sonme of the counse
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appearing mtwo cases were comon, and that while dealing

with the rights of the squatting hawkers in the forner case

the | earned Chief Justice confined the consideration of the

right wunder Article 19(1)(g) of the Constitution. Besides,

the Court in the AOga Tellis affirned the validity of s. 314

of the Bonbay Municipal Corporation Act on the ground that
"Renoval of encroachnents on the footpaths or
paverments over which the public has the right
of passage or access, cannot be regarded as
unr easonabl e, unfair or unjust."

In this connection the Court further proceeded to say,
"Foot pat hs or pavements are public properties
whi ch are inntended to serve the conveni ence of
the general public. They are not laid for
private use and indeed, their use for a pri-
vate purpose frustrates the very object for
which they are carved out from portions of
public streets. The nmain reason for |aying out
pavenents is to ensure that the pedestrians
are able to go-about their daily affairs wth
a reasonable neasure of safety and security.
That facility, which has matured into a right
of the pedestrians, cannot be set at naught by
all owing encroachnments to be nade on the
paverments. There is no substance in the argu-
nment advanced on behalf of ‘the petitioners
that the claimof the pavenent dwellers to put
up constructions on pavenents and that of the
pedestriians to make use of the pavenents
for passing repassing, are conpeting clains
and that the fornmer should be preferred to the
latter. No one has the right to nmake use of a
public property for a private purpose w thout
the requisite authorisation and, therefore, it
is erroneous ‘to contend that the pavenent
dwel | ers have the
1056
right to encroach upon pavenents by construct-
ing dwellings thereon. Public streets, of
whi ch pavenents forma part, —are prinmarily
dedi cated for the purpose of passage and, even
the pedestrians have but the limted right  of
usi ng pavenents for the purpose of passing and
repassing. So long as a person does not trans-
gress the Iimted purpose for-which the pave-
nments are nade, his use thereof is legitimte
and lawful. But, if a person puts any public
property to a use for which it is not intended
and is not authorised to use it, he becones a
trespasser. The comobn exanple which is /cited
in sonme of the English cases (see, for exam
ple, Hicknan v. Miisey, ) is that if a person
while wusing a highway for passage, sits '  down
for atine to rest hinself by the side of the
road, he does not commit a trespass. But, if a
person puts up a dwelling on the pavenent,
whatever may be the economc conpul si ons
behi nd such an act, his user of the pavenent
woul d becore unaut hori sed. "

It is also worth noting that assurances had been given on

behal f of the State Governnent in its pleading before this

Court which was repeatedly nmentioned in the judgment.

21. On behalf of some of the petitioners it was contend-
ed that in view of the inclusion of the word "socialist" in
the Preanmble of the Constitution by the 42nd Amrendnent
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greater concern nust be shown to inprove the condition of
the poor population in the country, and every effort should
be nade to allow themas nuch benefit as may be possible.
There cannot be any quarrel with this proposition, but that
by itself cannot remedy all the problenms arising from pover-
ty. Even the Constitution as it stood originally was conmt-
ted to economc justice and welfare of the needy. But for
that reason either then or now the other provisions of the
Constitution and the |aws cannot be ignored. It is, there-
fore, not possible to interpret the decision in Aga Tellis
in the manner to interpret the decision in Aga Tellis in
the manner suggested on behalf of the petitioners to bol ster
their case with the aid of Article 21

22. During his argunment - M. Tarkunde fairly stated that
the Minicipal Comittee may be entitled to regulate the
squatting business of the petitioners, but they nmust nake
detail ed schenes in this regard. A serious concern was shown
in the argument of the other |earned advocates al so all eging
that corruption at large scal e was
1057
ranpant and huge anounts of noney were being realised ille-
gally by some of the servants of the Minicipalities fromthe
poor hawkers. No rul es have been franed with respect to the
choice of the persons, the area to be allowed to themor the
rate of Tehbazari charges. The pernission to squat was being
granted on daily basis or for very short ‘periods to the
great inconvenience to the hawkers and no- nachinery was
avail abl e to hear their grievances. A draft schene has been
prepared and filed on behalf of the petitioners wth a
suggestion that the respondents may be directed to adopt it.
On behalf of the respondents it was said that 'statutory
provisions are already there in this regard, but they had to
concede that they are too sketchy and i ncapable of \ neeting
the need. W are, in the circunstances, of the view that
detail ed necessary provisions, dealing with all relevant
aspects, and capabl e of solving the problenms arising in the
situation in a fair and equitable nmanner, should be made;
and, the respondents shoul d proceed as soon as nmy be possi-
ble. They will be well advised to consider the -suggestions
of the petitioners while finalising the schemes. Due regard
to the requirenments of the relevant laws, e.g., Delhi Police
Act, 1978 and the Delhi Control of Vehicular and other
Traffic on Roads and Streets Regulation, 1980 will have to
be given.

23. W& woul d, however, nmke’'it clear that the demand of
the petitioners that the hawkers nust be permitted on every
.road in the city cannot be allowed. If a road is~ not wde

+enough to conveniently nanage the traffic on it, no hawking

may be permitted at all, or may be sanctioned only once a
week, say on Sundays when the rush considerably thins out.
Hawki ng may al so be justifiably prohibited near hospitals or
where necessity of security neasures so demands. There may
still be other circumstances justifying refusal to ' permt
any kind of business on a particular road. The demand  on
behal f of the petitioners that permssion to squat on_ a
particul ar place rmust be on a pernmanent basis also has to be
rejected as circunmstances are likely to change fromtine to
time. But this does not mean that the licence has to be
granted on the daily basis; that arrangenent cannot be
conveni ent to anybody, except in special circunstances.

24, The authorities, while adopting a schene, should
al so consider the question as to which portions of the
pavenents should be left free for pedestrians and the nunber
of the squatters to be allowed on a particular road. There
shoul d be rational basis for the choice of the licensees. A
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policy decision should be taken in regard to the articles
whi ch should be pernitted to be sold on the pavenents. It is
conmon know edge (as was taken note of in Bonbay Hawkers
case) that some

1058

of the hawkers in big cities are selling very costly [luxury
articles including sophisticated el ectronic goods, sonetines
i mported or snuggled. The authorities will be fully justi-
fied to deny to such hawkers any facility. They nay frane
rules in such a nmanner that it may benefit only the poor
hawkers incapable of investing a substantial amunt for
starting the business. Attenmpt should be made to nmke the
schene conprehensive, dealing with every relevant aspect,
for exanple, the charges to be levied, the procedure for
grant and revocation of ‘the licences, et cetera.

25. W as a Court inawlfare State do realise the
hardship to which many of the petitioners may be exposed if
they are prevented fromcarrying on the business. The only
solution /for ~thisis the adoption of the policy of ful
enpl oyrment ,whi ch even according to | eading econonmsts |ike
Keynes will alleviate the problens of the unenployed to sone
extent. But as students of econonics we also realise that
every human activity has the ’'optimm point’ beyond which it
becomes wholly unproductive. It is for the Governnent to
take reasonable steps to prevent novenent of people from
rural areas to urban areas. That can be done by the devel op-
ment of urban centers in rural areas renoved from each other
at least by one hundred nmiles. Thisis nore a mtter of
executive policy than for judicial fiat. W hope and trust
that in admnistering the laws in force the authorities wll
keep in view humane considerations. Wth these -observations
we dispose of these petitions and renmit themto the appro-
priate Division Bench for final disposal in accordance wth
this judgnent.

KULDIP SINGH, J. | have read the erudite judgment of
L.M Sharma, J, wherein it has been held that street trad-
ing, whether as an itinerant vendor/hawker or from a sta-
tionary position/receptacl e/ kiosk/foot-path, is a fundanen-
tal right guaranteed under Article 19(1)(g) of the Constitu-
tion of India. The said right is obviously subject to rea-
sonable restrictions inposed by the State under Article
19(6) of the Constitution. It has further been held that
there is no fundanmental right of a citizen to occupy a
particular place in any street for the purpose of ~engaging
hinself in "street trading.’ | respectfully agree withthese
findings arrived at by Sharma, J. | may, however, -add few

.words to support these findings.

The guarantee under Article 19(1)(g) extends to practice
any profession, or to carry on any occupation, trade or

busi ness. ' Profession’ means an occupation carried on by a
person by virtue of his personal and specialised qualifica-
tions, training or skill. The word
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"ocCupation’ has a wi de nmeaning such as any regular work,
profession, job, principal activity, enployment, business or
acalling in which an individual is engaged. 'Trade’ in its
wi der sense includes any bargain or sale, any occupation or
busi ness carried on for subsistence or profit, it is an act
of buying and selling of goods and services. It may incl Ude
any business carried on with a viewto profit whether nmanua
or nercantile. ’'Business is a very wide term and would
i nclude anything which occupies the tine, attention and
| abour of a man for the purpose of profit. It may include in
its formtrade, profession, industrial and commercial opera-
tions, purchase and sale of goods, and would include any-
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thing which is an occupation as distinguished from pl easure.
The obj ect of using four anal ogous and overl apping words in
Article 19(1)(g) is to nmake the guaranteed right as conpre-
hensive as possible to include all the avenues and nodes
through which a man may earn his livelihood. In a nut-shel
the guarantee takes into fold any activity carried on by a
citizen of Indiato earn his living. The activity nust of
course be legitimate and not anti-social |ike ganbling,
trafficking in wonmen and the |ike.

Street trading is an age-old vocation adopted by human
beings to earn living. In the ol den days the venue of trad-
i ng and busi ness has al ways been the public streets but, in
the course of tine fairs, markets, bazars and nore recently
bi g shoppi ng conpl exes and fashi onabl e pl azas have cone up.
In spite of this evolution in business and trade patterns
the ’'street trading’  is accepted as one of the legitimte
nodes of earning livelihood even in the nost affluent coun-
tries of  the world. In England ' street trading’ has been
regul ated by various Acts of Parlianment. Paras 425 to 448 of
Hal sbury’'s ~Laws of Engl and, Fourth edition, Volune 40 dea
with this subject. Paras 427 to 430 pertain to ’'street
trading’ in districts as regulated by the provisions of
Local Covernment (M scell aneous Provisions) Act, 1982. Paras
427 and 428 are reproduced as under

"427-- Adoption of street trading code and
designati on of streets. A-district council nmay
resolve that the street trading code is to
apply to its district as froma specified day.

VWere it has done so, it nmay by
resol ution designate any street in its dis-
trict as a 'prohibited street’ inwhich street

trading is prohibited, a’licence street’ in
which steet trading is prohibited wthout a
licence granted by the district council, or a

'consent street’ in which street trading is

prohi bited without its consent.”
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"428.--Street trading licences. Application for the grant or
renewal of a street trading |icence under the street trading
code my be made by any person aged seventeen or _over in
witing to the district council. The council is under a duty
to grant the application unless it considers that it ought
to be refused on one or nore of the foll ow ng grounds:
(1) that there is not enough space for the applicant to
trade without causing undue interference or-inconveni ence to
street users;
.(2) that there are already enough traders trading in the

~street from shops or otherwise in the particul ar| goods;

(3) that the applicant desires to trade on fewer. than the
m ni mum nunber of days resolved on by the council

(4) that by reason of some conviction or otherwise he is
unsui t abl e;

(5) that he has been licensed by the council but has  per-
sistently refused or neglected to pay its fees or charges;
(6) that he has been granted a street tradi ng consent by the
council but has refused or neglected to pay its fees;

(7) that he has without reasonable excuse failed to avai
hinself to a reasonable extent of a previous |licence.

The licence specifies the street in which, days on
whi ch and times between which, and describes the articles in
which, the licence holder is permtted to trade, and may
contain such subsidiary terns as the council thinks reasona-
ble. Unless previously revoked or surrendered, it renains
valid for twelve nmonths or such period as is specified in
it, although if the council resolves that the street be




Ml & & 5 E w1 W E | Printed using casemine.com by licensee : NANI KURU (Student)

SUPREME COURT OF | NDI A

Page 18 of 20

designated a prohibited street the licence ceases to be
valid when the resolution takes affect. The council nay at
any tine revoke a licence on grounds similar to heads (1),
(4), (5) and (7) above, and the licence holder may at any
time surrender his licence to the council
On receiving an application for the grant or renewal of a
1061
i cence, the council must within a reasonable
time either grant the licence as applied for,
or serve on the applicant a notice specifying,
with its grounds, its proposal to refuse the
application, to grant a licence on different
principal terns, to grant a licence limted to
a particular place in a street, to vary the
principal~ terns or to revoke a Ilicence, and
stating that within seven days of receiving
the notice the applicant may by witten notice
require-the council to give himthe opportuni-
ty of ‘making representations. In this case the
council my not determne the natter unti
ei ther the applicant has nmade representations,
or the tinme for doing so has el apsed, or the
applicant has failed to make the representa-
tions which he required the council to allow
himto nake.
A person aggrieved by certain refus-
al s or decisions of a council nmay appeal to a
magi strates’ court, and appeal fromthe magis-
trates’ ‘decision lies to the Crown Court. The
counci |l ~must give effect to the court’s deci-
si on.
If a licence holder applies for the
renewal of a licence before it expires, the

old licence remains valid until a new | |icence
is granted or during the time for appealing or
whilst an appeal 1is pending, and where a
council decides to vary the principal terns of
a licence or to revoke it, the wvariation or
revocation does not take effect ~during the
time for appealing or whilst —an appeal is
pendi ng.

A licence hol der may enploy assist-
ance without any further licence being re-
qui red. "

Paras 431 to 448 relate to 'street trading’ in Geater
London and in the city of London. London Country - Counci

.(CGeneral Powers) Act, 1947 and City of London (Various
-Powers) Act, 1965 provide for designation of streets by the

London Borough Council in respect of which applications for
grant of ’'street trading’ licences are entertained. /There
are provisions for the registration of street traders. The
procedure, for grant of Annual |icences and the grounds on
which such licences may be refused, has been | aid-down.
There is a conplete code, in the shape of various statutes,
whi ch regul ates the business of 'street trading’ in England.
Trading in the streets of London froma stationary position
is a coomon sight. Even in the famus Oxford street which is
al ways over-crowded, there are kiosks, receptacles and
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stalls at every street-junction fromwhere fruits, confec-
tionary, soft drinks, souvenirs, newspapers and various
other articles are sold. 'Street trading’ is thus one of the
traditionally recogni sed business or trade in England. This
is soin spite of the fact that there is a conplete socia
security in that country and as such no conpulsion on the
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citizens to be driven to street trading out of poverty or
unenpl oynent. On the other hand abysmal poverty in India
warrants outright rejection of the argunent that nobody has

a right to engage hinself in 'street trading' . "Justice,
soci al, economic and political" and "citizens, men and wonen
equal Iy, have the right to an adequate neans to |ivelihood"
which the Constitution of India promses is still a distinct

dream This Court, in various judgrments, has rem nded the
CGovernment of its constitutional obligations to aneliorate
the lot of the poor in India. Nothing nuch has been
achieved. An alarm ng percentage of population in India is
still living below poverty-line. There are mllions of
regi stered unenpl oyed. The Governnent, in spite of constitu-
tional nandate is unable to provide them wth enploynent.
But when, by gathering neagre resources, they try to enploy
thensel ves as hawkers or street-traders, they cannot be
stopped on the pretext that they have no right, rather the
Gover nnment, should render all help to rehabilitate them
M.  Tarkunde contended that street-trading, being a
conmon l‘awright, has to be treated as a fundanental right
under Article 19(1)(g) of ‘the Constitution of India. It is
not necessary to examine the matter fromthis aspect. Once
street-trading is accepted as legitimte trade, business or
occupation it automatically comes wthin the protection
guaranteed under /Article 19(1)(g) of the Constitution of
India. There is no dispute that public streets are prinmarily
to be used by the public generally as pathways for passing
and repassing but there are other ancillary purposes for
whi ch the public streets can be used as of right. In Manzur
Hasan v. Mihammed Zaman, 52 IA- 61 the Privy Council held
as under:
“In India, there is aright 'to conduct a
religi ous processionwith its appropriate
observances through a public street so that it
does not interfere with the ordinary use of
the street by the public, and subject to
| awful directions by the magistrates. 'A civi
suit for a declaration |lies against those who
interfere wth a religious procession or its
appropriate observance."
In Saghir Ahned v. The State of U. P. and others, [1955] 1
S.CR
1063
707, this Court held that a business of transporting passen-
gers with the aid of vehicles was a trade or business and as
such was guaranteed under Article 19(1)(g) of the Constitu-
.tion of India. In Hmt Lal K Shah v. Conmnmssioner of

+Police, Ahmedabad and another, [1973] 2 SSC R | 266,  this

Court held that right to hold a public nmeeting on a public
street is a fundanental right under Article 19(1)(a) and (b)
of the Constitution of India and the same cannot <“be ' arbi-
trarily denied. There is thus no justification to deny the
citizens of their right to earn livelihood by wusing the
public streets for the purpose of trade and busi ness.

In India there are | arge nunber of people who are -en-
gaged in the business of 'street trading’. There is hardly a
househol d where hawkers do not reach. The house-wi ves wait
for a vegetable vendor or a fruit seller who conveniently
delivers the daily-needs at the door-step. The petitioners
before wus are street-traders of Del hi and New Del hi areas.
Sone of them have |icences/ Tehbazari from Minici pal Corpora-
tion of Del hi/New Del hi Minicipal Committee but npst of them
are squatters. There is practically no | aw regul ating street
trading in Del hi/New Del hi. The skeletal provisions in the
Del hi Muni ci pal Corporation Act, 1957 and the Punjab Minici -
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pal Act, 1911 can hardly provide any regul atory neasures to
the enornous and conplicated problemof street trading in
t hese areas.

I n Bonbay Hawkers’ Union and others v. Bonmbay Muni cipa
Corporation and others, [1985] 3 SSC C. 525 this Court
suggested that schenmes be framed to regulate the hawking
busi ness by creating hawki ng and non-hawki ng zones. Again in
Muni ci pal Corporation of Delhi v. Gumam Kaur, A |l.R 1989
S.C. 38 this Court observed as under

R We feel that the Minicipal Corpora-
tion authorities in consultation wth the
Del hi Devel opment Aut hority should endeavour
to find a solution on the Iines as suggested
in Bonbay  Hawkers' Union i.e. by creating
Hawki ng and Non- Hawki ng Zones and shifting the
paverment squatters to Areas other than Non-
Hawki'ng Zones. The authorities in devising a
schene must endeavour to achieve a tw n object
Viz., to preserve and maintain the beauty and
the  grandeur of this great historic city of
Del hi from “an aesthetic point of view, by
reduci ng congestion on the public streets and
renoving all~ encroachnents which cause ob-
structionsto the free flow of traffic, and-
rehabilitate those unfortunate persons who by
force or circumnstances,
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are made to ply their-trade or . business on
paverments or public streets.”

Street Trading being a fundamental right has to be nmde
available to the citizens subject to Article 19(6) of the
Constitution. It is within the domain of the State to nmake
any | aw i nposi ng reasonable restrictions in the interest of
general public. This can be done by an enactnment on the sane
lines as in England or by any other law perm ssible under
Article 19(6) of the Constitution. In spite of repeated
suggestions by this Court nothing has been done /in this
respect. Since a citizen has no right to choose a particul ar
place in any street for trading, it is for the State to
designate the streets and earmark the places from where
street trading can be done. In-action on the part of the
State would result in negating the fundanmental right of the
citizens. It is expected that the State will do the _needful
in this respect within a reasonable tine failing which it
would be left to the courts to protect the rights of the
citizens.

R S. S Petitions di s-
-posed of .
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